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ROSENN, Senior Circuit Judge. The United States Arny Corps

of Engi neers, New Engl and Di vi si on (the Arny), owns, operates, and
mai nt ai ns t he Cape Cod Canal in Massachusetts. In additiontothe
maritime services at the Canal, the Arny provides a recreational
facility there known as t he Sandwi ch Recreation Areawithinwhichis a
par ki ng | ot.

I n July 1997, Mari beth Scanl on, one of the appel | ants herein,
visited the recreational area and parked her vehicle on a |ot
mai nt ai ned by the Arny. She all eged that, while attenptingto place a
baby wal ker i nto her parked vehicle, "she sufferedinjuriesto her
ankl e and knee when she fell into a partially secured hole in the
parking lot." She and her husband, E. M chael Scanl on, who pl eaded a
clai mfor | oss of consortium filedatort actioninthe United States
District Court for the District of Massachusetts under 28 U.S.C. §
1346(b) (1). The court granted the Arny’ s noti on for sumrary j udgnent
and the plaintiffs tinely appealed. W affirm

Li ability under the Federal Tort Clains Act is determinedin
accordance with the |l aw of the place where the act or om ssion

occurred. DiMellav. Gay Lines of Boston, Inc., 836 F. 2d 718, 719-20

(1st Gr. 1988); 28 U. S. C. § 1346(b)(1). Under Massachusetts | aw, an
owner of |land who permts the public to use it for recreational
pur poses wi t hout i nposing afee or chargetherefor isnot liabletoa

menber of the public, who uses the | and for such purposes, for personal
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i njuries sustai ned by hi mor her ontheland "in the absence of wi |l ful,
want on or reckl ess conduct by such [owner]." Mass. Gen. Laws, Ch. 12,
§ 17C. Because nere negligence on the part of the owner is not
sufficient toestablishliability; the plaintiffs nust prove that the
Armmy’ s conduct was wilful, wanton, or reckless.

It i s undisputedthat Mari beth Scanl on was usi ng t he Arny
| and for recreational purposes without charge or fee. Theplaintiffs
claimthat the Army install ed a manhole in 1990 to protect atraffic
counter, which was renoved i n 1996. Al though the hol e was not filed
in, it was capped with a gal vani zed di anond pl at e st eel cover desi gned
to be secured wi th tanper-proof recessed bolts. Fromtinmetotine, the
bol ts were repl aced due t o danage and, when necessary, the manhol e was
repaired. The plaintiffs claimthat Ms. Scanl on st epped on t he cover
and fell into the hole.

The District Court, after review ngthe record, concl uded
that there was i nsufficient evidence "to raise a genuine i ssue of
mat eri al fact concerni ng whet her defendant’s mai ntenance of the
[ manhol e] was wi | ful, wanton or reckless."” It therefore grantedthe
Arny’s notion for summary judgnent.

Qur review of a grant of summary judgnent is de novo.

Bar bour v. Dynam cs Research Corp., 63 F. 3d 32, 36 (1st Cir. 1995).

Sunmary judgnment is proper if after considering "the pleadings,

depositions, answers to interrogatories, and adm ssions on file,
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together withthe affidavit, if any, . . . thereis no genuineissue as
toany material fact and that the noving party is entitledto judgnent
as amtter of law." 1d. at 36-37 (quoting FED. R. Civ. P. 56(c)). In
conducting that anal ysis, the court nust "viewthe facts inthe light
nost favorable to the non-noving party, drawing all reasonable
inferences in that party’' s favor." |d. at 36.

| n Sandl er v. Commonwealth, the Supremnme Judi cial Court of

Massachusetts defined wi |l ful, wanton or reckl ess conduct for purposes
of the recreational use statute. 644 N E. 2d 641 (Mass. 1995).
Initially, it recogni zed that i n Massachusetts the standard for w | ful,
want on or reckl ess conduct inthecivil tort context isthe sane as
that governing crimnal liability for i nvoluntary mansl aughter. [d. at
643.

Reckl ess failure to act i nvol ves an i ntenti onal

or unreasonabl e di sregard of ariskthat presents

a hi gh degree of probability that substanti al

harmw || result to another [such that the] risk

of death or grave bodily injury nust be known or

reasonably apparent, and the harm nust be a

pr obabl e consequence of t he defendant’ s el ecti on

torunthat risk or of hisfailuretoreasonably

recogni ze it.
ld. (citations omtted). Thus, the degree of riskinvolvedinawlful,
want on or reckl ess act is different, bothin kind and degree, fromt hat
invol ved in negligent conduct. 1d. at 644.

The court in Sandler held that "a persistent failure to

remedy defects in atunnel on a travel ed bi keway, sinply does not
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present alevel of dangerousness that warrants |iability" under section
17C. 1d. Simlarly, herethe Arny’s failureto properly securethe
hole did not create that "level of dangerousness that warrants
l[iability." To be sure, thereis evidenceintherecordthat the bolts
securing the steel cover over the hol e periodi cally woul d | oosen and as
aresult, the steel plate would only partially cover the hole. The
plaintiffs contendthat this failureto properly secure atwo-foot deep
hol e that the Army actually created distinguishes the chall enged
conduct inthis case fromthe "persistent failuretorenmedy defects”
found insufficient towarrant liability inSandler.! Evenif we assume
that the Arny failedto properly secure and naintainthe hole, this
case conmes squarely within the scope of Sandler. It "sinply does not
present alevel of dangerousness that warrants liability" particularly
gi ven t he hei ghtened st andard appli cabl e under the Massachusetts
recreati onal use statute. Thus, inentering sumary judgnent for the
Arny, the District Court conmtted no error in applyingSandler tothe
facts of this case.
Accordingly, the judgnent of the District Court is

AFFI RVED

1 The Arny contends that the hole was only one foot deep.
While Ms. Scanlon nust offer something nore than her sinple
belief that the hole was two feet deep, our decision in this
case would not be affected by whether the hole was one or two
feet deep.
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